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ORDER

PER SHRI NARENDRA PRASAD SINHA, AM:

This appeal is filed by the Revenue against theéeorof the
National Faceless Appeal Centre (NFAC), Delhi (imost ‘the
CIT(A)’) dated 30.09.2022 for the Assessment Ye@d 2-19.

2. The brief facts of the case are that the assesis LLP
engaged in the business of real estate. The oaigreturn of

income for A.Y. 2018-19 was filed by the assessee€8.09.2018
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by declaring income at Rs.1,13,76,460/-. Thereafterevised

return was filed on 20.02.2019 reporting the sameome. The

assessment was completed under Section 143(3) eflthome
Tax Act, 1961 (in short ‘the Act’) on 29.04.2021 tatal income
of Rs.85,93,94,775/-. In the course of assessmére,AO had
made additions in respect of disallowance of gehergpenses,

disallowance of WIP and undisclosed revenue. Aggetk with

the order of the AO, the assessee has filed an aplpefore the
First Appellate Authority, which was decided by thd. CIT(A)

vide the impugned order, who had allowed substdntedief to

the assessee.

3.

Now, the Revenue is in appeal before us.

The following grounds have been taken in thipagl:

1)

2)

3)

"Whether the Ld. CIT(A) has erred in law and &acts in
restricting the disallowance of general revenue enpes of
Rs. 42,65,761/- to Rs. 19,28,265/- without appreicig the
facts of the case

Whether the La CIT(A) has erred in law and oacts in
deleting the addition of Rs. 82,53,21,404/- towards
undisclosed portion of profit pertaining to Phase without
appreciating the facts that the assessee was fahlgw
Accounting Standard-7 (popularly known as Percereagf
completion method) and the project had already been
completed 100%?"

"Whether the Ld.CIT(A) has erred in law and éacts in
deleting the addition of Rs.1,84,31,150/- being fjpiroon
unrecorded sales without appreciating the factstlod case?
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4) "The appellant craves leave to amend or altayaround or
add a new ground, which may be necessary"

5) "It is, therefore, prayed that the order of L&IT(A) may be
set aside and that of the Assessing Officer beamrxt".

5. The first ground pertains to disallowance of geal expense
of Rs.42,65,761/-. The assessee was engaged inodmhgtruction
of a project in the name of “Casa Vyoma”, which whsing

constructed in two phases. While Phase-1 was 1@0%plete,
Phase-2 was only 22% completed. The assessee olbsving

percentage completion method to recognize its reeenThe
assessee had claimed total general expenses of5s91,955/-,

the details of which are as under:

Description Phase-1 Phase-2 General
Employee Cost 0 0 43,96,826
Finance 9,79,56,947 0 0
Charges
Brokerage & 28,30,269 0 0
Comm
GST Waive off 21,56,830 0 0
Other Expenses D 0 1,10,98,129
Total 10,29,44,046 0 1,54,94,955

The total general expenses of Rs.1,54,94,955/- wagcated by
the AO into two parts according to the cost incurne ratio of
Phase-1 & Phase-2 project. Accordingly, an amounft o
Rs.42,65,761/-, being in the ratio of 27.53% of coscurred for
Phase-2 project, was apportioned and disallowedh®y AO for
the reason that revenue of Phase-2 was not recedmdnring the
year. The Ld. CIT(A) restricted this disallowanceo t
Rs.19,28,265/- only.
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6. Shri Sudhendu Das, Ld. CIT.DR submitted that wltae
AO had made the disallowance on the basis of ratiocost
incurred between Phase-1 & Phase-2, the Ld. CITW&s not
correct in restricting the disallowance of Rs.19245/- only. Per
contra, Shri S. N. Soparkar, Ld. Sr. Counsel appapfor the
assessee submitted that the Ld. CIT(A) had examimednature
of the entire general expenses and thereafter,thyghllowed

relief to the assessee.

7. We have carefully considered the rival submissio The
action of the AO in apportioning the general expenson the
basis of cost incurred for the two projects, with@examining the
actual nature of the expenses, cannot held as curr@he Ld.
CIT(A) has given a categorical findings that outtotal general
expenses of Rs.1,54,94,955/-; the expenses of B3,719,961/-
was exclusively pertaining and attributable to Pdds This
comprised of selling and marketing expenses of B88,529/-,
consultancy charge of Rs.20,12,799/- for RERA & GST
travelling expenses of Rs.6,25,904/-, office renwea expenses
of Rs.15,05,967/-, other expenses of Rs.16,89,241¢- After
excluding these expenses directly attributable had®-1, the Ld.
CIT(A) had apportioned the remaining general exppsnf
Rs.41,64,473/- between Phars-1 & Phase-2 in theorat cost
allocation. Accordingly, the addition of Rs.19,2832- only was
upheld by the Ld. CIT(A). The Revenue has not pechout any
defect in the finding of the CIT(A) in respect ofxmenses
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pertaining to Phase-l and in the allocation of bal@a expense as
made by the Ld. CIT(A). We, therefore, do not fiadything

wrong with the order of the Ld. CIT(A) on this issu
Accordingly, the disallowance of Rs.19,28,265/- aoccount of

general expenses as restricted by the Ld. CIT(Aupdeld and
the ground taken by the Revenue is dismissed.

8. Ground No.2 pertains to addition of Rs.82,53404,/-
towards cost of construction of unsold flats pemiag to Phase-
1 and Ground No.3 pertains to addition of Rs.1,8415%0/- being
profit margin of flats sold. As both these issypestain to Phase-
1 of the construction, we deem it proper to addréssh the
grounds together. In the Phase-1 of the project, cbnstruction
of which was complete, there were 158 flats, outwviich only 9
flats were booked and revenue of Rs.6,15,09,143s wealized.
The construction cost of these flats was Rs.87,82497/-.
According to the AO, since the assessee was folhgwi
percentage completion method and Phase-1 of promat
completed 100%, therefore, the revenue should h&een
recognized for all these flats. Since, the asseshad not
recognized the revenue for the unsold flats, thestcof
construction of 149 unsold flats was worked out thhe AO at
Rs.82,53,21,404/- and was added to income. Furthdrats that
were booked and for which revenue of Rs.6,94,09/148as
realized, the construction cost of these 9 flatswerked out at
Rs.5,09,78,093/-. The profit margin of these 9tdlavas, thus
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worked at Rs.1,84,31,150/- and was also added torme. The
Ld. CIT(A) has deleted both the additions.

9. The Ld. CIT.DR supported the order of the AO.n @he
other hand, Shri S. N. Soparkar, Ld. Sr. Counsdinsiited that
the AO had made the additions on wrong presumptiand the
Ld. CIT(A) has rightly disallowed both the additien He
explained that the assessee was following percentagnpletion
method and was recognizing its revenue as per theoAnting
Standard-7. Merely because the percentage congrietas being
followed, it doesn’t mean that 100% of the revemweuld be
recognized even without the flats being sold. Thestc of
construction of flats had to be booked in the yaamwhich they
were incurred and the AO was not correct in disailog the cost
of unsold flats. Further, when the assessee hacdcadly
recognized the revenue of Rs.6,94,09,143/- in respd 9 flats
that were booked, there was no question of makingthfer
addition in respect of profit margin on these flat$le further
submitted that some of these booked flats were eHad and the
amount was refunded. The Ld. Sr. Counsel has alsod our
attention to the audited accounts of the assessesxplain that
the Percentage Completion Method was correctlydwid by the
assessee and the addition made by the AO was basesrong

presumptions.
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10. We have carefully considered the rival subnossi. We do
not find any merit in both the additions as madetbg AO. The
additions had been made on wrong presumption ofadeounting
standards. The Percentage Completion method doasipulate
that all the flats will be deemed to be sold on g@detion of the
project and that revenue will be deemed to be maliwithout
actual sale of the flats. Therefore, the additionf

Rs.82,53,21,404/- in respect of cost of constructod 149 unsold
flats is found to be based on total wrong presumpti The
addition of Rs.1,84,31,150/- in respect of profiargin of booked
flats is also not found correct. The finding givéy the Ld.
CIT(A) in respect of these additions is found todsunder:

“I have gone through the facts of the case and sigsnon made by
the appellant in this regard. The AO's action of dadon of
Rs.82,53,21,404/- being cost of construction of Iff&s, which
were not sold and shown as inventories, is primaiéaerroneous.
The cost of construction can never be said as grofiany method
of accounting. So far as the 0 booked flats are carmed, the
appellant stated that booking of 4 flats were calhe@& and for
remaining 5 flats the booking amount received whkres than 10%
of total consideration, therefore, in respect ohraining 5 flats also
revenue cannot be recognized considering the spe@tcounting
procedure laid down in AS-9 (Revenue RecognitioM$S-7
(Construction Contract) and Guidance Note on Accobung for Real
Estate Transactions (Revised) 2012.

During assessment proceedings, the AO adopted tieav vthat
Phase-l of the project is completed 100%, therefamvenue in all
158 cases has to be recognized according to Peragat of
Completion Method. However, to arrive at proper ctusion one
has to deal Accounting Standard-7, Accounting Steandd9 and

Guidance Note on Real Estate Business (Revised )2012

simultaneously

Accounting Standard-7 (Construction contracts) igppéicable for
businesses engaged in construction on someone @legerty on a
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contract basis and issue a sale bill at the endtloé construction
containing the cost of materials, labour and ottexpenses. Sale of
developing flats under project, as per agreementstll, is an
example of real estate transaction, which is in stamce, similar to
construction contracts. Reason for the same is tloaice an
agreement to sale is entered, buyers become owhé¢he property
and now the developer is only constructing the ftat behalf of
buyer Although, it is not a construction contractitbits substance
is almost same, thus developer will have to recard transaction
as per percentage of completion method.

Accounting Standard-9 (Revenue Recognition) is algplicable for
the person engaged in real estate business, puredasand,
constructs building on the same and sell it to prespective buyers.

Explanation part (para 5) of AS-9 says that revemreeognition is
mainly concerned with the timing of recognition rivenue in the
statement of profit and loss of an enterprise. Bim@ount of revenue
arising on a transaction is usually determined byraement
between the parties involved in the transaction.eWluncertainties
exist regarding the determination of the amount, ity associated
costs, these uncertainties may influence the tinmhgevenue.

Main principles of AS-9 in para 10, 11 & 12 dealsthvrevenue
recognition reads as follows:-

10. Revenue from sales or service transaction stolé
recognized when the requirements as to performaseteout

in paragraphs 11 and 12 are satisfied, provided tttad the
time of performance it is not unreasonable to expeltimate
collection. If at the time of raising of any claint is
unreasonable to expect ultimate collection, revenue
recognition should be postponed.

11. In a transaction involving the sale of goods,
performance should be regarded as being achievednwthe
following conditions have been fulfilled. (i) theslker of
goods has transferred to the buyer the propertythe goods
for a price or all significant risks and rewards o@fwnership
have been transferred to the buyer and the selletaims no
effective control of the goods transferred to a desgusually
associated with ownership, and (1) no significamceartainty
exists regarding the amount of the consideratioattiwill be
derived from the sale of the goods.

12. In a transaction involving the rendering of sares,
performance should be measured either under thepdeted
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service contract method or wunder the proportionate
completion method, which ever relates the reverughe work
accomplished Such performance should be regardeteng
achieved when no significant uncertainty existsaetng the
amount of the consideration.

In the instant case, the appellant is the owneradf158 flats, the
flats were not transferred to the buyers, therefoedl significant
risks and rewards of ownership lies with the appall. However, 5
flats were booked but revenue recognized in thdatsfwere less
than 10%. In respect of remaining 153 flats sigo#int uncertainty
exists regarding the amount of the consideration.

An entity can also record revenue from such reaheés transaction
in accordance with the Guidance Note on AccountimlgReal Estate
Transactions (Revised 2012), This Guidance Note wma®duced to
specially provide accounting treatment for real & transactions
because of the peculiar nature of transactions.

Para 3.3 of the guidance note deals with the acdoun for reals
estate transaction.

3.3 For recognition of revenue in case of real dstaales,
it is necessary that all the conditions specifiedpiaragraphs
10 and 11 of Accounting Standard (AS) 9, Revenue
Recognition, are satisfied. As stated above, restiate sales
take place in a variety of ways and may be subjedifferent
terms and conditions as specified in the agreenfentsale,
Accordingly. the point of time at which all sigraéint risks
and rewards of ownership can be considered as tfanmed,
is required to be determined on the basis of themi® and
conditions of the agreement for sale. In case odlrestate
sales, the seller usually enters into an agreenfentsale with
the buyer at initial stages of construction. Thigraement for
sale is also considered to have the effect of tfansng all
significant risks and rewards of ownership to theyer
provided the agreement is legally enforceable antjsct to
the satisfaction of conditions which signify traesfing of
significant risks and rewards even though the legtk is not
transferred or the possession of the real estataas given to
the buyer. Once the seller has transferred all ghgnificant
risks and rewards to the buyer, any acts on thelrestate
performed by the seller are, in substance, perfodma behalf
of the buyer in the manner similar to a contractor.
Accordingly, revenue in such cases is recognised@dpplying
the percentage of completion method on the basistheaf
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methodology explained in AS 7, Construction Contsac
Further, where individual contracts are part of angle
project, although risks and rewards may have been
transferred on signing of a legally enforceable inidlual
contract but significant performance in respectreimaining
components of the project is pending, revenue ispext of
such an individual contract should not be recogmismtil the
performance on the remaining components is consdédp be
completed on the basis of the aforesaid principl@shis
Guidance Note, thus, provides guidance in the apgtiion of:

Principles of AS 9 in respect of sale of goods f@cognizing

revenue, costs and profits from transactions oflrestate which are
in substance similar to delivery of goods where tegenues, costs
and profits are recognised when the revenue rectigniprocess is
completed; and

Percentage completion method for recognising revencosts and
profess transactions and activities of real estatbich have the
same economic substance as construction contracts.

This guidance note provides that the substancehefttansaction is
similar to delivery of goods, principles of AS-9lwapply with
respect to the sale of real estate. Revenue in swuades shall be
recorded on fulfillment of para 11 and para 12 o6M. Also the
substance similar to construction contract, print@pof AS-7 will

apply.

Para 5 of this guidance note deals with applicatioh percentage
completion method The relevant portion of para eproduced as
under:

5.3 Further to the conditions in paragraph 52 theig a
rebuttable presumption that the outcome of a realtat¢e
project can be estimated reliably and that reversimuld be
recognised under the percentage completion methody o
when the events in (a) to (d) below are completed.

(a) All critical approvals necessary for commencermef the
project have been obtained. These include, wherepglicable

(1) Environmental and other clearances.
(i) Approval of plans, designs, etc.

(iti) Title to land or other rights to developménbnstruction
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(iv) Change in land use

(b) When the stage of completion of the project ctleas a
reasonable level of development. A reasonable lefalevelopment
is not achieved if the expenditure incurred on ctwostion and
development costs is less than 25 % of the consitonc and
development costs as defined in paragraph 2.2 regth paragraphs
2.3to0 2.5

(c) At least 25% of the saleable project area iscseed by
contracts or agreements with buyers.

(d) At least 10% of the total revenue as per thaesmgnents of
sale or any other legally enforceable documents egalised at the
reporting date in respect of each of the contracded it is
reasonable to expect that the parties to such caats will comply
with the payment terms as defined in the contra@ts.illustrate - If
there are 10 Agreements of sale and 10% of grosswamhis realised
in case of 8 agreements, revenue can be recognwaéld respect to
these 8 agreements

Para 5.3 of guidance note on accounting for realads transactions
(Revised 2012) say that the outcome of a real espabject can be
estimated reliably and that revenue should be radsgd under the
percentage completion method only when the eventga) to (d)
above are completed.

In the instant case, as per criterion 'a’, the aplpat may have taken
the necessary critical approval for commencemenpidject. Since
the project is completed at 100% criterion 'b' iksa fulfilled. The
fact is here that whether 25% or more saleable amaered by
agreement. Since out of 158 flats only 5 flats édooked which is
lesser than 4%, therefore it is not possible thasder than 4% of
booked flats covers 25% or more of saleable areacokding to last
criterion 'd', 10% or more of total revenue is reag¢d in respect to
each of the contract as per agreement of sell. Heoave in the

instant case, maximum 8% and minimum 6% of revemeze

realized in respect of booked flats. The case &f appellant didn't
fulfill the criteria 'c & 'd’, therefore, the appknt was not required
to apply the method of percentage completion.

AO has not brought out any fact in his order wherat can be
concluded that appellant has taken advance of mbmen 10% even
for 9 booked flats. Therefore, the conditions stgted in AS-7 read
with Guidance Note on Real Estate Business do magger for

recognition of revenue even for these 9 flats.
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Considering the accounting policies and GuidancetdNossued by
the ICAI the appellant has followed legitimate aocading principle
and was not required to recognize revenue of 1%8sflof Phase-I.
The appellant gets relief in these grounds. Hertbe,addition made
by the AO based on percentage completion methodespect of
profit margin of 9 booked flats of Rs.1,84,31,15@k well as the
disallowance of WIP of 149 flats of Rs.82,53,21,4A04 deleted.
These grounds of appeal are allowed.”

11. The Ld. CIT(A) has correctly appreciated thengiples of
Accounting Standards and the methodology adopted tihg
assessee to recognize its revenue and has rightbwed the
relief in respect of both the additions. It waddby the Hon’ble
Gujarat High Court in the case ¢flT v Shivalik Buildwell P Ltd
(2013) 40 taxmann.com 219 (Gujthat in case of developer of
project, profit would arise only on transfer oflatof property
and the receipt of advance or booking amount carbeotreated
as trading receipt of year under consideration.rightly held by
Ld. CIT(A), the guidelines of AS-7 didn’t triggeecognition of
revenue for booked flats, as the advance receivad lgss than
10%. Hence, the addition of Rs.1,84,31,150/- wightly deleted
by Ld. CIT(A). Further, the addition of Rs.82,53,204/- in
respect of cost of construction of 149 unsold flatas also
without any basis. The cost of construction as adine incurred
by the assessee cannot be disallowed on an arpitrasis. The
books of accounts of the assessee were auditedtfadiuditor
had certified that the assessee was correctly foihg the
Percentage Completion Method to recognize its renenNo
discrepancy or any infraction in the accounting teys of the

assessee was pointed out by the Auditor or any roéhuhority.
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Since, the accounting of income in this case wascoordance
with the guidelines of ICAI, we do not find any basfor the
additions as made by the AO. Therefore, the ordethe Ld.
CIT(A) in deleting both the additions, is upheldlhe grounds

taken by the Revenue are dismissed.

12. In the result, appeal preferred by the Reveisugismissed.

| This Order pronounced on 30/08/2024 |

Sd/- Sd/-
(T.R. SENTHIL KUMAR) NARENDRA PRASAD SINHA)
JUDICIAL MEMBER ACCOUNTANT MEMBER
Ahmedabad; Dated 30/08/2024
S. K. SINHA True Copy
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